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IN THE 


United States Court of Appeals 

for the District of Columbia 

No. 7885. 

_ 

i 

FREDERICK J. YOUNG, Receiver, Federal-American 
National Bank and Trust Company, Appellant 

vs. 

ALGERNON S. GARDINER, Mortgage Investment j 
Company, a Corporation, Appellees 

BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This case originated in the United States District Court 
for the District of Columbia, Equity Branch, before the 
adoption of the rules of civil procedure. The original l}ill 
asked the Court, among other things, not material to tljiis 
appeal, to appoint substitute trustees and the supplemental 
Bill involved in this appeal prayed for equitable relief 
involving trust funds. As such the issues were within the 
jurisdiction of the said Court. 

Code of Laws of the District of Columbia, Title 18, Sec¬ 
tion 101, page 163. 




Statement of Case. 


The American Realty and Improvement Company (here¬ 
inafter called the Realty Company) owned the Lonsdale 
Apartment in Washington, D. C. The Prudential Insur¬ 
ance Company (hereinafter called the Prudential) held a 
first trust thereon as evidenced by a note for $125,000. The 
Mortgage Investment Company (hereinafter called the 
Mortgage Company) held a second trust thereon, evidenced 
by a note for $55,750 payable at $250 per month. 

Appellee Gardiner was President of the Mortgage Com¬ 
pany, trustee under the Second deed of Trust, and held, 
personally, a third deed of trust on the same property. 
Under his presidency, the Mortgage Company, on March 
25, 1931, borrowed $12,000 from the Federal-American 
National Bank (hereinafter, with its successor the Federal- 
American National Bank and Trust Company, called the 
Bank) gave a $12,000 demand note therefor and pledged 
the said second trust note, secured by deed of trust on the 
Lonsdale Apartment, as collateral thereto. 

After the Mortgage Company had borrowed the $12,000 
and pledged the second trust note to the Bank, the Realty 
Company found that it could not pay the principal and 
interest on the $55,750 note pledged to the Bank. The 
Realty Company, therefore, offered to deed the Lonsdale 
Apartment to the Mortgage Company. The Mortgage 
Company, of which Gardiner was still President, did not, 
for some undisclosed reason, desire to become the grantee 
at that time. It, therefore, on September 22, 1932, said in 
substance by Resolution of its Board of Directors to Gar¬ 
diner, its President,—you take the property in your own 
name personally until October 29, 1933, collect the rents, 
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and disburse them in the following order: 1. for repairs 
and improvements; 2. for taxes and interest on the first 
mortgage; 3. for principal and interest on the second mort¬ 
gage. Under this resolution Gardiner was to be held 
'personally responsible for the moneys received, as rentes. 

I 

The exact wording of this resolution set out as Moijt- 
gage Company’s Exhibit H is as follows: 

“It having come to the attention of the Directors pf 
this Company that the second mortgage notes ownpd 
by this Company on the Lonsdale Apartment, 2138 
California Street, N. W., amounting to $40,776.21, the 
principal and interest of which have long been overdue 
and the maker being unable to meet. Therefore, its 
officers and by this resolution and with the ratification 
of its Directors requested Mr. A. S. Gardiner person¬ 
ally to take title on his own account and for his o\^n 
interest, without assuming any existing obligations 
whatsoever, subject: however, to the following condi¬ 
tions : 

That Algernon S. Gardiner personally assumes rje- 
sponsibility for the management, direction of improve¬ 
ments, repairs and upkeep of said property, including 
the collection and disbursement of rents, which rents 
shall be disbursed in the following order: 

1. To the payments for repairs and improvements 
as he shall determine. 

2. The payment of taxes and interest on the firpt 
mortgage. 

3. The payment of principal and interest on the 
second mortgage held by the Mortgage Investment 
Company. 

It is specifically understood that Mr. Gardiner shall 
not be personally responsible for monies over and 
above that received as rent from the property aijd 
further this arrangement shall come to an end bn 
October 29,1933.” 

Gardiner accepted the trust, and on December 29, 1932, 
it appeared that the first trust held by the Prudential was 
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past due, and something had to be done. According to 
Gardiner, the executive committee of the Mortgage Com¬ 
pany, of which Gardiner was still President, authorized 
him to execute an assignment of the net rents to H. L. Rust 
Company for the Prudential. The terms of the assignment 
were that he was to disburse the “gross receipts” in the 
following order: 1. upkeep, repairs and maintenance of 
the Lonsdale Apartment; 2. taxes or assessments against 
it; 3. interest and principal on the first deed of trust held 
bv Prudential. 

It will be noted that this particular change made in the 
disposition of the trust funds was the only change and was 
for the benefit and with the authority of the Mortgage 
Company, holder of the second trust. (App. page 15 et 
sequa, particularly pages 18 to 20, inclusive.) Gardiner, 
in whose name the property stood on October 29, 1933 (the 
date the trusteeship was to expire), and who was still 
President of the Mortgage Company, did not then or there¬ 
after deed the property to the Mortgage Company or 
anyone else. He was still owner of record up to Septem¬ 
ber 15, 1937. The $55,750 note was still held by the Bank 
as collateral to the $12,000 note for which the Bank had 
given the money to the Mortgage Company. 

On and after January 1, 1934, Gardiner changed the 
handling of the income from the Lonsdale Apartment in 
one outstanding particular. Without the authority of the 
Mortgage Company or the knowledge or consent of Har¬ 
dee, then Receiver of the Bank, which held the second trust 
note as collateral, but with the consent of the H. L. Rust 
Company and the Prudential, he sought to and did retain, 
personally, 3% of the “Gross rents” collected by him 
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amounting in all to $2,890.01 for the period from January 
1, 1934 to September 15, 1937. 

i 

i 

On February 25, 1935, Hardee, Receiver for the ^ank, 
bought the $55,750 note which the Receiver had been hold¬ 
ing as collateral to the $12,000 note for $6,500 and credited 
the return on the said $12,000 note, and sued the Mort¬ 
gage Company for the balance. I 


The Receiver, by such purchase, became a holder for 
value in due course and succeeded to the rights of the 
Mortgage Company under the resolution of its Board of 
Directors under which Gardiner had taken title to the Lons¬ 
dale Apartment from the Realty Company. Gardinet, on 
February 24, 1935, was still President of the Mortgage 
Company and still held record title to the Lonsdale Apart¬ 
ment. In addition to this, Gardiner, in June, July, August, 
and September, 1937, took over and kept personally as his 
own, without the knowledge or consent of the Mortgage 
Company or of Hardee, Receiver, and at a time when Har¬ 
dee held the second trust note, all of the net rents from 
the Lonsdale Apartment totalling $6,453.61. On Septem¬ 
ber 15, 1937, the Lonsdale Apartments were sold at public 
sale and purchased by appellant Receiver for the sum of 
$12,500, and appellant thereupon took possession of the 
realty from Gardiner. 


Statutes Applicable. 


Code of Laws of the District of Columbia, Title 1 , Sec. 

3, p. 117, in pari materia is as follows: 

“All declarations or creations of trust or confidence 
of any lands, tenements or hereditaments shall be man¬ 
ifested and proved by some writing signed by the party 
who is by law enabled to declare such trust— * * # or 
else shall be utterly void and of none effect • * •” j 
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Statement of Points. 

The statement of points filed in the lower court App. p. 
26, present a single question of law, which may be affirma¬ 
tively stated as follows: 

The minutes of the Board of Directors of the Mortgage 
Investment Company, affirmatively pleaded and introduced 
as Exhibit H by defendants Gardiner and Mortgage Com¬ 
pany in this proceeding, create and prove a trust in favor 
of the holder of the second trust note, and when appellee 
Gardiner, at a time when the Bank held the second trust 
note as collateral, took deed in fee from the Realty Com¬ 
pany under such authorization, he became a trustee for 
such holder and its successors in interest, and as such 
trustee could not personally profit therefrom. 

Summary of Argument. 

1. The Resolution of the Directors Mortgage Company 
and its acceptance by Gardiner created a trust that was not 
terminated during the transactions here involved. 

2. Appellee Gardiner could not retain title to the land 
and at the same time disassociate his Company and him¬ 
self from the Company’s responsibilities to the Bank. « 

3. As Pledgee of the $55,750 collateral note, Hardee, 
Receiver, had the right to have all rents collected and not 
disbursed for upkeep, operation, taxes, and interest on 
the first trust of $125,000 credited on the principal of the 
first trust which would enhance the equity of the holder 
of the second trust pro tanto. 
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4. As the owner and holder in due course of the col¬ 
lateral note of $55,750, Hardee, Receiver, had the right jto 
have all rents collected, and not disbursed for upkeep, 
taxes, principal and interest on the first trust, of $125,OtX) 
paid on the second trust note. 


ARGUMENT. 

1. The Resolution of the Mortgage Company and its 
acceptance by Gardiner created a trust that was hot 
terminated during the transactions here involved. 


To comprehend the situation the court should keep in 
mind that Gardiner was at all times the president of the 
Mortgage Company. While he was president of the Mort¬ 
gage Company, a Resolution was adopted requesting 
Gardiner to take over the title to and the management of 
the property under certain conditions as to the disposition 
of the income, and those conditions were accepted by 
Gardiner. We have Gardiner, therefore, acting in a triple 
capacity: 1, as president; 2, as trustee; 3, as owner. 


Gardiner never loses this triple character. We h^ve 
president Gardiner’s Board saying to Gardiner, trustee— 
you are to take title to and manage this property, collect 
the rents, pay certain expenses and pay over the remainder 
of the rents and on the principal and interest of the second 
mortgage which the Mortgage Company holds. 

Again, it must be kept in mind that President Gardiner 
of the Mortgage Company borrowed $12,000 from the Bdnk 
and put up the $55,750 note as collateral. Insofar as 
Gardiner, trustee, was concerned, the trust relationship 
never changed. One of the conditions of the trust was that 
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the arrangement between the Mortgage Company and 
Gardiner as trustee should come to an end on October 
29, 1933. But did it? On that date Gardiner never divest¬ 
ed himself of title to the property. The status of the 
parties was not changed in any way. Gardiner kept title 
until the trustees’ sale in 1937 under the $55,750 note 
which Gardiner as President had pledged as collateral for 
the Mortgage Company’s loan from the Bank. Gardiner 
contends in his plea that he had a right to take the rents 
for June, July, August, and September, 1937 on the theory 
that he was the owner of the realty, and he denies the 
existence of the trust. 

We have here, however, a trust relationship lawfully 
created which was never terminated but only changed in 
that the net rents, instead of being paid by Gardiner on 
the second trust note as originally planned, were to be paid 
on the principal of the first trust. Gardiner admits in his 
testimony that the only change in the trusteeship was that 
he should turn over the rents to the Prudential on account 
of the first trust (App. page 15 et sequa, particularly pages 
18 to 20, inclusive.) Each dollar so paid increased the sec¬ 
ond trust-holder’s equity. 

2. Appellee Gardiner could not retain title to the land 
and at the same time disassociate his Company and him¬ 
self from the Company’s responsibilities to the Bank. 

Mr. Gardiner seems to contend that he can split up the 
trust relationship. In other words, he pleads that he can 
keep the title to the land but be released from paying any 
of the income on the second trust note which he as presi¬ 
dent of the Mortgage Company pledged with the Bank 
to 1 secure a loan of $12,000. The trouble with this line 



of reasoning is that it overlooks the fact that the Mort¬ 
gage Company, through its President, Gardiner had secur¬ 
ed a loan of $12,000, the security being the $55,570 note. 
The position of the Bank as pledgee was strong, but jit 
became stronger when the Receiver became the owner pf 
the note. The Bank and its Receiver held as pledgee from 
March 25, 1931 to February 25, 1935, and thereafter as 
holder in due course and owner. As a holder in due course 
the Receiver succeeded to the rights of the Mortgage Conk- 
pany under the trust relationship subsisting between the 
Mortgage Company and Gardiner. It was after February 
25, 1935 that Gardiner converted to his own use the rents 
for June, July, August, and September, 1937, totalling 
$6,435.61. 


3. As Pledgee of the $55,750 collateral note, Hardee, 
Receiver, had the right to have all rents collected and not 
disbursed for upkeep, operation, taxes, and interest on the 
first trust of $125,000 credited on the principal of the firs t 
trust which would enhance the equity of the holder of thje 
second trust pro tanto. 


The Bank became the pledgee of the note for $55,750 op 
March 25, 1931. This was twenty-one months before the 
first became overdue. In October of 1932 when the first 
trust became due, Gardiner, under instructions of his 
Board of Directors, took the legal title to and management 
of the property. In December, 1932, with the authority 
of his Board, the plan was changed so that the net renti 
collected by Gardiner were to be paid on the first trust 
instead of the second trust held by Gardiner’s company. 
Gardiner, in October of 1932, took the record title to an<i 
possession of the apartments and managed the same ai 
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directed by the Board of Directors of the Mortgage Com¬ 
pany. He did not take any part of the rents for him¬ 
self until January, 1934; then he began taking 3% of the 
gross as compensation and expenses. Upon what theory 
could he take this 3%? He was still the President of the 
Mortgage Company, holder of the title to the premises, 
and he was still trustee for the collection and distribution 
of the rents, and the Bank’s receiver held the $55,750 note 
as collateral. 

Gardiner claims authority for taking 3% because he had 
the consent of the Rust Company and the Prudential. 
He does not pretend to have had the consent of the Mort¬ 
gage Company which was the cestui que trust and owned 
the note for $55,750 or the bank to which it was pledged 
as collateral for a loan of $12,000. 

Could Mr. Gardiner, as President of the Mortgage Com¬ 
pany, lawfully pledge the note for a loan of $12,000 and 
subsequently as holder of the record title to the property 
under a trust relationship take 3% of the gross rents and 
not apply them for the benefit of the cestui que trust? It 
is submitted that this is a violation of the trust, even though 
the Rust Company and the Prudential may have permitted 
him to do so. Gardiner was responsible to the Mort¬ 
gage Company, the cestui que trust for all moneys received 
over and above those required to pay taxes, operating ex¬ 
penses, and principal and interest on the first mortgage. 
The fact that the Prudential gave its consent did not re¬ 
lieve Gardiner of his duties as trustee. So long as Pru¬ 
dential received its principal and interest and the prop¬ 
erty was kept up it could not dictate what became of the 
remainder of the rents. The Mortgage Company, and the 
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Bank alone, could do this, and it is not pretended thaj; 
either were advised of or consented to this deduction. 

4. As the owner and holder in due course of the col¬ 
lateral note of $55,750, Hardee, Receiver, had the right to 
have all rents collected, and not disbursed for upkeep, 
taxes, principal and interest on the first trust, of $125,000 
paid on the second trust note. 




The Receiver for the Bank, Hardee, purchased the col¬ 
lateral note of $55,750 on February 25,1935. As purchaser 1 , 
he inherited all of the rights of the previous owner, the 
Mortgage Company, of which Gardiner was still Presir 
dent. Gardiner, as trustee, was personally responsible fof 
the rents, and Gardiner as trustee was duty-bound to disp- 
burse the rents in accordance with the orders of the Mortj 
gage Company which had authorized the assignment to the 
Rust Company for the account of Prudential. If the Rusjt 
Company or Prudential did not want the net rents, this 
did not give Gardiner, trustee, the right to keep themL 
Neither the assignment to the Prudential or its agents noy 
any action on the part of the Mortgage Company permitted 
Mr. Gardiner to take the rents for the months of Junej 
July, August, and September, 1937, totalling $6,435.61. Ho 
did this without the knowledge or consent of the Receive}* 
who at that date was holder in due course of the second trusf: 
note, though with the knowledge of the Rust Company and 
the Prudential. Mr. Gardiner was President of the Mortj- 
gage Company, he held the title to and managed the realty 
as trustee for the holder of the second trust note which 
at this time was held by the Bank’s Receiver, hence GardL 
iner had no right, and neither the Mortgage Company not 
the Prudential could give him any right to convert these 
rents to his own use. 


r 
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The Law Applicable to the Case. 

An absolute deed and a declaration of trust made as a 
part of the same transaction may be considered together in 
construing a trust. Where there are two or more instru¬ 
ments defining or relating to a trust they may be construed 
together to effectuate the intention of the creator. Mayer 
v. American Security and Trust Co., 33 Appeal D. C. 391, 
aff. 32 Supreme Court 94, 222 U. S. 295. 

Similarly a deed and a trust agreement may be construed 
together as parts of one transaction and as establishing the 
trust. Walrath v. Roberts, 12 Fed. (2) 442, Barlow v. 
Southern Trust Co., 281 Pac. 531. 

A deed and a trust agreement which are executed con¬ 
currently are to be regarded as one instrument. Walrath 
y. Roberts, 92 Fed. (2) 443. 

It is submitted that by taking title in his own name under 
the authorization of the Mortgage Company directorate, 
Mr. Gardiner became trustee under a trust “created by 
the express words of the grantor of settlor (The Mortgage 
Company), pointing out the property, persons, and pur¬ 
poses of the trust.’’ (Kaphan v. Toney, 58 S. W. 909 at 912.) 
The transaction falls within that class of cases defined by 
the Court in Heil v. Heil, 84 S. W. 45, as follows: 

“Those created by the intentional act of some party 
having dominion over the property, done with a view 
to the creation of a trust.” 

This trust was created by the deliberate or intentional 
act of the settlor (Mortgage Company), (Howard v. Fos- 
kett, 189, Pac. 396). It “points out directly and expressly 
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the property, persons, and purposes of the trust.’’ (Alcbtt 
v. Gabert, 23 S. W. 985) and is “a trust created by the tyct 
of the parties.” (Lovett v. Taylor, 34 Atl. 896.) 

The resolution of the Board of Directors under wh|ch 
Gardiner took title is “one which defines the limits the u&es 
and purposes to which certain property should be devoted 
and defines the duties of the trustee as to its control, man¬ 
agement and disposition.” (Dexter v. MacDonald, 95 S. W. 
359; Heil v. Heil, supra.) The resolution is one “defining 
and limiting the uses and purposes to which the certain 
property should be devoted, and defines the duties of a 
trustee as to its control, disposition and management. ” 
(Bowden v. Johnson, 47 S. W. 2nd, 155 at 158.) This trhst 
was “created by contract of parties intentionally and i in 
writing,” (Nepach v. Norval, 242 Pac., 605) and vjas 
“created in express words of agreement.” (Martin v. Mar¬ 
tin, 94 N. W., 493 at 494.) 

The facts bring this transaction within that class of ex¬ 
press trusts “created by contracts and agreements which 
directly and expressly point out the persons, property a^d 
purposes of the trust.” (See in re Weir’s Estate, 236, P^c. 
285, at 287; Wilson v. Wells, 81 N, W., 549 at 550; Learned 
v. Leach, 6 Colo., 432 at 439; Palmer v. Oregon-Washington 
R. and N. Co., 208 Fed., 666 at 669; Tynan v. Warren, 31 
A. 596 at 597.) 

I 

! 

It is an express active trust in which the trustee is chang¬ 
ed with the performance of active and substantial duties 
with respect to the control, management and disposition jof 
the trust property for the benefit of the cestui cpoe tru^t. 
(Heil v. Heil, supra.) 
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The facts in this case disclose an explicit declaration of 
trust together with circumstances which show beyond 
doubt that a trust was intended to be created, accompanied 
with an intention to create a trust, followed by an actual 
conveyance or transfer of lawful, definite property, or es¬ 
tate, or interest made by a person capable of making a 
transfer thereof, for a definite term, vesting the legal title 
presently in a person capable of holding it, to hold as trus¬ 
tee for the benefit of a cestui que trust, or purpose to which 
the fund is to be applied. (Young v. Mercantile Trust Co., 
140 Fed. 61; affirmed 145 Fed. 39.) 

It was held in the case of Croxall v. Sherod, 5 Wall 268 
that any legal conveyance by a cestui que trust will have the 
same operation in equity upon the trust that it would have 
had at law upon the legal estate. 

Upon learning the trustee, Gardiner, had converted rents 
to his own use, the appellant filed his supplemental bill to 
charge him with the funds so converted in violation of the 
trust. It was held in Chicago, etc. Railroad Company v. 
Des Moines, etc. Railroad Company, 245 U. S. 196, that “a 
trustee is at all times disabled from making a profit for 
himself out of any dealings in the trust property without 
the explicit consent of the cestm que trust. In Sturm v. 
Baker, 150 U. S. 312, at pg. 330, the Court held an “essen¬ 
tial feature in trust property is that the trustee • * • 
never can use it for his own benefit, * * V’ 

Conclusion. 

The appellee, Gardiner, has used this trust for his own 
benefit since January 1, 1934, and seeks now to avoid the 


consequences of his act, by denying the existence of ^he 
trust under which he took title. 

! 

I 

The decree entered herein by the lower court, would l^nd 
the sanction of Equity to such a deed. It is submitted that 
the lower court has erred in entering the decree appealed 
from, and that the same should be reversed, and the case jre- 
manded. 

Respectfully submitted, 

HUSTON THOMPSON, 
HERBERT S. WARD, 
Attorneys for Appellant 1 
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Frederick J. Young, Receiver, Federal-American National 
Bank and Trust Company, Appellant, 

v. 

Algernon S. Gardiner, Mortgage Investment Company, 

a Corporation, Appellees. 


Appeal from the District Court of the United States for tlhe 

District of Columbia. 


BRIEF FOR APPELLEES. 


STATEMENT OF CASE. 

In 1926 the American Realty and Improvement Company 
was the owner of the Lonsdale Apartment, subject to a fitst 
trust in the sum of $125,000 held by the Prudential Insur¬ 
ance Company of America, a second trust for $55,750 pay¬ 
able $250 per month, owned by the Mortgage Investment 
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Company, and a third trust for $35,000, held by appellee 
Gardiner. 

Prior to March 25, 1931, the appellee Mortgage Invest¬ 
ment Company had borrowed certain money from the Fed¬ 
eral American National Bank and Trust Company, and on 
that date these borrowings were consolidated into a demand 
note for $12,000 for which the aforesaid second trust note 
was pledged as collateral security. At the time the demand 
note was given the appellee Mortgage Investment Company 
through its president, had an understanding with the bank 
that the indebtedness of the Mortgage Investment Company 
would be repaid at the rate of $500 per month, and that pay¬ 
ments made on the second trust note should be placed to 
the general credit of the Mortgage Investment Company. 
Thereafter payments were made on the principal of the de¬ 
mand note in sums of $500, or multiples thereof, so that as 
of March 6, 1933, when the bank closed, the balance due on 
the demand note was $8,500, which was later reduced to 
$8,411.05. During this period the payments made on the 
second trust note were, as agreed, placed to the credit of the 
Mortgage Investment Company in the bank, and not applied 
towards the reduction of the demand note of $12,000.00 
(Appellees’ App. p. 12). Notation made by the bank upon 
the collateral note confirms this understanding (Appellees’ 
App. p. 17). 

In August, 1932, the American Realty & Improvement 
Company, being unable to pay the principal and interest on 
its trust note of $55,750.00, offered to convey its equity in 
the Lonsdale Apartment to the Mortgage Investment Com¬ 
pany, which offer was declined by the latter. Thereafter, 
the Mortgage Investment Company, by resolution requested 
appellee Gardiner to “personally take title on Ms own ac¬ 
count and for Ms own interest subject to certain conditions 
as to the application of the rents received from the prop¬ 
erty and the further condition that “this arrangement shall 
come to an end on October 29, 1933.” (Appellant’s brief, 
p. 3.) The bank was not a party to this arrangement as to 
the application of the rents from the property, nor was it 
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intended for the benefit of the bank. The debt of the Mort¬ 
gage Investment Company to the bank was not then jin 
default, no demand having been made for payment of its 
note. (Appellees’ App. p. 16.) 

The American Realty Company thereupon deeded its 
equity in the property to the appellee Gardiner in fee simple. 

In December 1932 the debt due the Prudential Insurance 
Company being in default, it demanded that Gardiner tufn 
over to it the net rents from the property to be applied 
towards the discharge of its debt. This demand was re¬ 
ported by Gardiner to the Mortgage Investment Company 
which directed him to comply therewith. (Appellee’s Ap^). 
p. 14.) Thereafter, all net rents were turned over to tljie 
Prudential Insurance Company until the month of June, 
1937. (Appellees’ App. p. 15.) 

On February 25, 1935 the appellant sold the collateral 
held under the demand note of the Mortgage Investment 
Company, and at such sale purchased the second trust note 
of $55,750.00 and became the owner thereof. 

During the early part of June, 1937, the appellant threat¬ 
ened to foreclose the second trust, and, as a result thereof, 
the appellee Gardiner notified the Prudential Insurance 
Company that he would not turn over to it any further rents 
received from the property. (Appellees’ App. p. 15.) 

Prior to the last mentioned date, appellee Gardiner had, 
in an effort to protect his third trust of $35,000.00, offered 
to pay appellant the balance due on the Mortgage Invest¬ 
ment Company’s demand note with interest to date of pay¬ 
ment. (Appellees’ App. pp. 12, 13.) This offer being re¬ 
jected, appellee, in August, 1937, through Waggaman and 
Brawner, Inc., offered to pay appellant $12,500.00 for thje 
second trust note. The acceptance of this offer was opposed 
by counsel, representing certain prospective purchasers of 
the note, and the court below rejected the offer. Thereafter, 
the appellant foreclosed under the second trust, and, al¬ 
though a bona fide offer of $11,500.00 was made at the sal^, 
the appellant bid $12,500.00 and secured the property. 
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Beginning with the month of June, 1937, appellee Gardi¬ 
ner retained the net rents received from the property. 

For the first year Gardiner managed the property he re¬ 
ceived no compensation for his services. Beginning in Jan¬ 
uary, 1934, the Prudential Insurance Company permitted 
him to deduct three per cent of the gross rents as compensa¬ 
tion for his services and expenses incurred in the manage¬ 
ment of the property. (Appellees’ App. p. 16.) 

By neither the first nor the second deeds of trust was the 
income from the property pledged for the payment of the 
debts thereby secured. (Appellees’ App. p. 18.) 

The appellant alone complains about the retention of the 
rents by the appellee Gardiner after threat of foreclosure, 
and also of the receipt by him of compensation for the man¬ 
agement of the property from January 1934 to the date of 
foreclosure. 

Suits at law brought by the appellant against the Amer¬ 
ican Realty Company as maker and Baskin as guarantor 
of the second trust note were dismissed for want of prose¬ 
cution. At the trial below the appellant dismissed this 
cause as to both of these defendants. Obviously, settlement 
with these defendants was made by the appellant. (Ap¬ 
pellees’ App. p. 18.) 

SUMMARY OF ARGUMENT. 

1. Since the income from the property was not pledged 
for the payment of the debt secured by the second trust, 
and as the bank had agreed that payments made on that 
trust should belong to the Mortgage Investment Company, 
it follows that until appellant took possession of the prop¬ 
erty through the foreclosure it had no right to complain of 
the disposition made by Gardiner or the Mortgage Invest¬ 
ment Company of the income from the property and the 
payments made on the second trust note. 

2. When on September 22,1932, the Mortgage Investment 
Company by resolution of its directors requested the ap¬ 
pellee Gardiner to take title to the property, its debt due 



the bank was not in default, and the bank had no right jto 
any part of the income from the property. The bank was 
not a party to the arrangement between Gardiner and tfie 
Mortgage Investment Company, nor was it intended fjor 
the benefit of the bank. Hence the bank is not in position 
to complain of any supposed breach of that agreement.! 

3. When the Prudential Insurance Company in December 
1932 demanded that the entire income from the property 
be applied towards the payment of its first trust, Gardinbr 
and the Mortgage Investment Company were obliged to 
terminate the prior arrangement as to the application |of 
the rents. Since the bank at that time had no claim to the 
income from the property, Gardiner and the Mortgage In¬ 
vestment Company had the right to terminate their ar¬ 
rangement as to the application of the rents and in so doiiig 
violated no right of the bank. 

4. Even if it be conceded that the appellees did not ha^e 

the right to terminate the arrangement created by tne 
resolution of September 22, 1932 (which of course is de¬ 
nied), still by the express terms of that resolution tlje 
rights thereby created expired on October 29, 1933, long 
before the appellant became the owner of the second truit 
note. I 

j 

5. As owner in possession of the property appellee Gar¬ 
diner was entitled to the rents until possession taken bv 
the appellant. He might apply them on the first or seconjd 
trusts or use them for his own benefit. This right is n<j>t 
questioned by any of the parties except appellant. 

6. Since any rights to the rents acquired by the Mortgage 
Investment Company under the resolution of September 
22, 1932 terminated either in December, 1932, or Octobet, 
1933, long before the appellant became the owner of the 
second trust note on February 25, 1935, it follows that nq 
right to direct the application of the income from the 
property passed to the appellant by virtue of his purchases 
of the note. 
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7. Since the bank had no right to the income from the 
property or to direct its application until it took possession 
in September, 1937, it is in no position to complain that the 
Prudential Insurance Company allowed Gardiner to retain 
three per cent of the gross rents as compensation for his 
services and expenses incurred in the management of the 
property. 

8. If, as contended by the appellant, the resolution of 
September 22,1932 created an express trust in favor of the 
Mortgage Investment Company which required Gardiner 
to convey the property to it upon expiration of the trust, 
then it would seem that only the Mortgage Investment 
Company vrould have the right to complain of Gardiner’s 
failure to convey. At the request of the Mortgage Invest¬ 
ment Company, Gardiner took title in fee simple, nothing 
appearing on the deed indicating that he was other than 
the sole owner of the property. The Mortgage Investment 
Company was entirely satisfied with the manner in which 
Gardiner took title to and managed the property, and has 
never claimed that it had any interest by way of trust or 
otherwise in the property, save as owner of the second 
trust. It has never requested Gardiner to convey the prop¬ 
erty to it. On the contrary, it refused to take title thereto 
when requested so to do by the American Realty and Im¬ 
provement Company. 


ARGUMENT. 

The questions presented will be discussed in the order in 
which they appear in the summary of argument. 

1. As the income from the property was not pledged for 
the payment of the debt secured by the second deed of 
trust, the appellee Gardiner, as the owner in possession, 
was entitled to the rents until possession was taken by the 
appellant. 

In Hardee v. American Security and Trust Company, 64 
App. D. C. 259, 77 Fed. (2d) 382, the receiver of this same 
bank successfully maintained his right as mortgagor in pos- 
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session to rents until possession was taken by the mortgagee. 

It was there said: 

i 

It is claimed by plaintiff that the residue of the rents 
collected by the receiver and remaining in his hanps 
after the payment of taxes, as above provided, should 
be paid to plaintiff, upon the theory that plaintiff’s 
lien constituted a preferred claim upon the rents as 
well as upon the corpus of the mortgaged estate. We 
cannot agree with this contention. Under the terms jof 
the deed of trust the debtor vras entitled to the pos¬ 
session of the premises and to enjoy the rents aijid 
profits of possession until a default should be made in 
the terms of his obligation. In case of such a defaiilt 
the trustees were to offer the property for sale for the 
payment of the debt and charges. Accordingly tpe 
bank, as owner of the premises, was entitled to the 
rents and profits accruing therefrom as it collected 
them, paying the expenses including the taxes from 
the collections. The receiver succeeded to the rights 
of the bank and the plaintiff took no legal steps to 
secure possession of the property nor to cause a sa^e 
of it until in January, 1934, when with the consent 0f 
the receiver the property was put to sale. It is tlie 
established rule that in such case the mortgagee do<»s 
not become entitled to the rents collected by the mort¬ 
gagor. In Freedman’s Sav. & T. Co. v. Shepherd, 127 
U. S. 494, 8 S. Ct. 1250, 32 L. Ed. 163, it is held that 
when a mortgage contains no provision for the pay¬ 
ment of rents and profits to the mortgagee while the 
mortgagor remains in possession, the mortgagee is npt 
entitled—as against the owner of the equity of redemp¬ 
tion—to the rents and profits of the mortgaged prem¬ 
ises until he takes actual possession, or until possession 
is taken in his behalf, even though the income may pe 
expressly pledged as security for the mortgage debt, 
with the right in the mortgagee to take possessiojn 
upon failure by the mortgagor to perform the condi¬ 
tions of the mortgage. i 

In Eastern Trust & Banking Co. v. American Ice 
Co., 14 App. D. C. 304, it is said that until the mort¬ 
gagee takes actual possession of the mortgaged prop¬ 
erty, the mortgagor, or his assignee, is not liable, 
without an express covenant to that effect, to pay rents, 
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and is entitled to take the rents and profits to his own 
use. Citing Teal v. Walker, 111 U. S. 242, 4 S. Ct. 420, 
28 L. Ed. 415, and Willis v. Eastern Trust & Banking 
Company, 169 U. S. 295, 18 S. Ct. 347, 42 L. Ed. 752. 

We hold accordingly that the amount of the rents 
remaining in the hands of the receiver after the pay¬ 
ment of the taxes as above provided is not covered by 
the lien of the trust deed. This amount is an asset in 
the hands of the receiver subject to be disposed of by 
the Comptroller without preference for plaintiff’s lien. 

2. The bank not being a party to the arrangement be¬ 
tween Gardiner and the Mortgage Investment Company as 
to the application of the income from the property, and 
that agreement not having been intended for the benefit of 
the bank, the receiver of the bank has no standing to main¬ 
tain an action for any supposed breach of that agreement 
by appellee Gardiner. 

In Williams v. Eggleston, 170 U. S. 304, 309, 42 L. Ed. 
1047, it is said: 

The parties to a contract are the ones to complain 
of a breach, and if they are satisfied with the disposi¬ 
tion which has been made of it and of all claims under 
it, a third party has no right to insist that it has been 
broken. 

Again in Robins Dry Dock <£ Repair Co. v. Flint , 275 
U. S. 303, 307, 72 L. Ed. 290, the Supreme Court said: 

But it is plain, as stated by the circuit court of ap¬ 
peals, that the libellants, respondents here were not 
parties to that contract “or in any respect benefi¬ 
ciaries” and were not entitled to sue for a breach of it 
“even under the most liberal rules that permit third 
parties to sue on a contract made for their benefit.” 
“Before a stranger can avail himself of the excep¬ 
tional privilege of suing for a breach of an agreement, 
to which he is not a party, he must at least show that it 
was intended for his direct benefit.” German Alliance 
Ins. Co. v. Home Water Supply Co., 226 U. S. 220, 230, 
57 L. Ed. 195,199, 42 L. R. A. (N. S.) 1000, 33 Sup. Ct. 
Rep. 32. 
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I 

In Say ward v. Dexter, Horton <& Co., 72 Fed. 758, 765, 
(9th C. C. A.) the rule is thus announced: 

But it is not every contract for the benefit of a third 
person that is enforceable by the beneficiary. It must 
appear that the contract was made and was intended 
for his benefit. The fact that he is incidentally nanjted 
in the contract, or that the contract, if carried out ac¬ 
cording to its terms, would inure to his benefit, is {iot 
sufficient to entitle him to demand its fulfillment. It 
must appear to have been the intention of the parties 
to secure to him personally the benefit of its provisions: 

See also: 

Second National Bank v. Grand Lodge, 98 U. S. 123, 
125, 25 L. Ed. 75, 76, 77. 

Roddy v. Missouri Pac. Ry. Co., 104 Mo. 234, 24 Am. 
St. Rep. 333. 

Western Union Tel. Co. v. Wood, 57 Fed. 471. 

i 

3, 4. The agreement between Gardiner and the Mort¬ 
gage Investment Company conferred no rights upon {he 
bank, and could be terminated by the parties thereto with¬ 
out the consent of the bank. That the arrangement was so 
terminated on the demand of the Prudential Insurance 
Company seems clearly established. 

In Matthews v. Thompson, 186 Mass. 14, 71 N. E. 93, 104 
Am. St. Rep. 550, the court said: 

As all the parties were of full age, and as the trjist 
was created by an arrangement to which the trusjtee 
and the cestuis que trust were the only parties, th^re 
is no doubt that they could terminate it at any tinjie: 
Smith v. Harrington, 4 Allen, 566; South Scituate Sfiv. 
Bank v. Ross, 11 Allen, 442; Sears v. Choate, 146 Mass. 
395; Brown v. Cowell, 116 Mass. 461. Upon the findings 
of the judge, it is plain that they undertook to term¬ 
inate it and supposed that they had determined it. 

But even if it be conceded that Gardiner and the Mort¬ 
gage Investment Company did not have the right to tjer- 
minate the arrangement created by the resolution of S<bp- 
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tember 22, 1932, still by the express terms of the resolution 
that agreement expired on October 29,1933. 

5, 6, 7. Gardiner, as the owner in possession, was entitled 
to the rents until possession passed to the appellant under 
the foreclosure in September, 1937. Any right that the 
Mortgage Investment Company acquired to have the net 
rents applied to the reduction of the second trust ter¬ 
minated not later than October 29,1933. From this it would 
seem to follow that the bank, by the purchase of the note, 
acquired no interest in the rents received prior to the fore¬ 
closure and therefore cannot be heard to complain of their 
disposition by Gardiner or the Prudential Insurance Com¬ 
pany. Hardee v. American Security <& Trust Co., supra. 

8. No relation of trust between Gardiner and the Mort¬ 
gage Investment Company was created by the resolution of 
September 22, 1932. The Mortgage Investment Company 
had previously refused to take title to the property as re¬ 
quested by the American Realty Company. At the request 
of the Mortgage Investment Company, Gardiner took title 
in fee for his own account. The Mortgage Investment Com¬ 
pany has never requested a conveyance of the property to it 
by Gardiner, and makes no claim to any interest in it. Fur¬ 
thermore, even if a trust was created by the resolution of 
the Mortgage Investment Company it was terminated by 
the parties in interest as hereinbefore shown. 

Matthews v. Thompson, supra. 

It is respectfully submitted that the judgment of the 
court below vras right and should be affirmed. 

Joseph T. Sherier, 

Attorney for Appellees. 
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APPENDIX. 


The appellee Gardiner testified as follows: 

Q. We are inquiring here about a note of the Mortgage 
Investment Company that was given to the Federal Ameri¬ 
can Bank. The note was dated March 25, 1931. Will you 
tell us whether you had any conversation with any officer 
of the bank with respect to the manner in which that npte 
should be paid? 

A. I did. 

Q. With whom ? 

A. Mr. Poole, president of the Federal-American Bafik. 

Q. Tell us the conversation you had with Mr. Poole, j 

A. I went to Mr. Poole and told him I previously Ijiad 
carried a personal account with the Bank. The company 
saw an opportunity to buy this note. I went to Mr. Poole 
and discussed with him, and told him that we had this col¬ 
lateral, and asked him if he would like— (Tr. 18, 19). 


Q. Go ahead and tell us the conversation. 

A. He said he would like to have an account, and I told 
him we would open ail account by a $10,000 note, giving t|his 
as collateral. 

He said, “now, you have been in the banking business 
yourself. You must realize we cannot take your second 
trust note, payable $250.00 a month on a $10,000 note, j It 
will take too long in which to pay it. We will have to coiine 
to an agreement as to how this $10,000 should be paid, hnd 
that is we will insist on at least $500.00 a month.” 

I said “Mr. Poole, that will be agreeable.” And the note 
was discounted on the basis that it w’ould be payable $500.00 
a month, or if at any time they demanded payment it wojild 
be met. 

Q. It was a demand note? 

A. It was a demand note. 

Q. WTiat, if anything, was said about the application of 
the payments on the collateral note, the second trust note? 

I 
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A. He said he would deposit it with the collection teller, 
and it would be credited to our account. 

Q. To whose account? 

A. For this investmment company, as payments were 
made. 

Q. Aside from your position as president of the Mort¬ 
gage Investment Company did you have any interest in the 
matter? 

A. I did not. 

Q. Were the payments that were made on the second 
trust note of the American Realty Company applied to the 
general credit of the Mortgage Company? 

A. Thev were. 

Q. When did you take title to the Lonsdale Apartment, 
Mr. Gardiner? 

A. The date of the deed? I don’t recall the exact date. 

Q. August 29, 1932? 

A. The 29th of August, 1932. 

Q. There is a charge in the bill in this case that between 
September 29 and December 29,1932, you collected the rents 
from the Lonsdale Apartment and applied them to your 
own use. What do you have to say to that? 

A. That is not true. 

Q. Tell us about that. 

A. I never received a cent from the rent bill of the Lons¬ 
dale Apartment in any way until after in June, 1936; I think 
the year it was sold was 1937. 

Q. 1937? 

A. 1937. It was in June of that year when I—previous 
to that I had been making offers through you to the Fed¬ 
eral American Trust Company, Receiver for the purchase 
of the second trust note, and the collateral note being my 
idea in that was to protect the $35,000 third trust, which I 
had, and not that I thought that there was any obligation on 
my part personally in the transaction. It was in June of 
that year that I made an offer through you to pay the note 
in full, plus the six per cent from the date of payment, pro¬ 
vided— 


I 


I 

I 
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By the Court: j 

l 

Q. That is who? 

A. The Mortgage Company note, the ten or twelve thou¬ 
sand. 

Q. That is the demand note? 

A. Yes, the demand note. 

Q. Dated March 25, 1931? 

Mr. Sherier: That is right. 

The Witness: I offered to pay that in full with interest 
at six per cent at the date of payment, provided— (TrL 20, 
21 , 22 ). 

* • * • * * • • # 1 # 

| 

Q. You made the offer in writing that is in evidence, |and 
what happened to it? j 

A. They declined to take it. 

Q. Who did? 

A. Governor Hardee declined on the ground he said I 
would have to release the American Realty & Improvement 
Company and Baskin from any obligation. i 

Q. Did you meet that requirement? 

A. I did. And I told them I would relieve them of Rec¬ 
ord. 

Q. In the summer, 1932, did you have any transaction 
•with the Prudential Insurance Company relative to their 
first trust of $125,000? 

A. I did. j 

Q. When did that trust mature? 

A. A few months, as I recall it, after I took title to the 
property. 

Q. Tell us what arrangements or what conversation you 
had wdth respect to that first trust, and with whom yjou 
had it ? j 

A. I had a conversation with Mr. Bowie, it was finally 
agreed it would be extended informally for a period of opie 
year, provided that there was an agreement made, whijeh 
•was made in writing, and included as additional collateral 


i 
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to the then loan as to the equipment that was in the build¬ 
ing. 

Q. Now, under that agreement or arrangement what was 
to be done with the rents as received from the property? 

A. I was to manage the property as owner, and to collect 
the rents, deduct all operating expenses, and give them 
each month the net balance from the rents. 

Q. What effect did that agreement have upon the resolu¬ 
tion of the Mortgage Investment Company, under which you 
had undertaken to collect the rents and apply the proceeds 
to taxes and interest on the first trust, and the balance to 
the second trust. (Tr. 23, 24) 

• *•••#•**# 

A. The first thing was a resolution which was passed at 
a board of directors meeting of the Mortgage Company, the 
Mortgage Company authorizing and directing that I take 
title to this property as an individual, and it set forth that 
that could be done for the reason that they had no funds 
with which to handle the property; and that under that 
agreement I was to collect the rents, manage the property, 
pay the interest on the first trust, and the taxes, and any 
remainder, if any, was to be applied on account of the sec¬ 
ond trust. 

Q. How long was that arrangement to run? 

A. For a period of one year. 

Q. That was made in September of 1932,1 believe ? 

A. Yes. 

Q. And in December following the arrangement was 
made with the Prudential through the H. L. Rust Company? 

A. Yes, after the Prudential had required just what I 
have stated as to the rents having to be put up with them. 
The finance committee of the Mortgage Company was ad¬ 
vised by me as to what the requirements were, and they said 
“there is not anything to do but to cancel this agreement, 
and let you enter into a new agreement with them.” 
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Q. Under the agreement of December 29th an informal 
extension of the first trust loan was granted for a yeaij? 

The Court: December 29th ? 

By Mr. Sherier: December 29,1932. (Tr. 24, 25) 

**##*#### i* 

Q. And informal extension was granted for a year? 

A. It was. 

Q. Mr. Gardiner, during that period what became of thje 
rents from the Lonsdale Apartment? 

A. All of the net rents "were paid to the H. L. Rust 
panv for the Prudential Insurance Company. 

Q. And did you submit monthly reports to the Rust Conj- 
pany? 

A- I did, and the receipted bills for all repairs madb 
each month. 

Q. And a check covering the net amount? 

A. And a check covering the balance. (Tr. 25, 26) 
***•#•#*• 1 * 

Q. Did you in 1937, when you discontinued turning ovejr 
the rents to the Prudential Company, give the Prudential 
Company and the Rust Company notice of that? 

A. I gave the Rust Company, as agents of the Prudential, 
notice that no further rents would be paid to them. 

Q. Why did you do that, Mr. Gardiner? 

A. For the reason that after making my offer to buy 
note and collateral, paying them in full, plus six per cent, 
that was declined, and Governor Hardee stated that he 
would accept no amount less than forty some thousand 
dollars which was the amount of the second trust. 

I then said it was useless for me to continue to own thb 
building and attempt to realize that much out of it, and j[ 
so advised Mr. Bowie, and told him for that reason that }[ 
would pay no more rents, and that if he wanted to advertis^ 
for him to do so. 

Q. Did Governor Hardee tell you on or about that time 
that he proposed to foreclose under the arrangement? 

A. He did so. 




| 

i 
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By the Court: 

Q. He proposed to foreclose under the second trust? 

A. Under the second trust, yes. (Tr. 27) 

Q. Was any demand ever made on the Mortgage Invest¬ 
ment Company by the bank for the payment in full of its 
demand note prior to the closing of the bank? 

A. There was not, to my knowledge. (Tr. 28) 

Q. Did there, Mr. Gardiner, come a time in 1934 when you 
■were allowed to deduct the commission? 

A. That is correct. 

Q. Would you please tell us under what circumstances 
you were allowed that commission? 

A. For the first year that I handled the property I re¬ 
ceived nothing in the way of compensation expenses. 

I discussed it with the Rust Company, that it was a con¬ 
siderable expense to me, as ’well as the considerable per¬ 
sonal time, and that I felt that there should be an amount, 
as much as 3 per cent, deducted from the rents in order to 
meet some of the costs connected therewith, and it was so 
agreed. 

Q. And I believe you got a letter from the Rust Company, 
saying that was agreeable to the Prudential. 

A. I did. (Tr. 30.) 

Plaintiff’s witness, Raymond Lee Thomas, testified as fol¬ 
lows : 

Q. Now, Mr. Thomas, I invite your attention to certain 
pencil notations that are on the back of exhibit No. 2, which 
is the $55,000 collateral note. • * # 

By Mr. Ward: 

Q. And under that is in indelible pencil, the words “credit 
discount”, and I ask if either of those pencil notations is in 
your handwriting? 
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A. This is credit account of the Mortgage Investment 
Company, which is in my handwriting. 

Q. Do you recall when all those notations were put on 
the back of that note? 

A. I wrould just say there w*as probably a file in the col¬ 
lection department before this note was there; I do not 
know. From what I see here it looks like at first it was in 
the collection account, then afterwards it was put up as col¬ 
lateral, and if so, then it was made by the note teller. 

Counsel for the parties stipulated as follows: 

It is stipulated by counsel for the parties hereto th^t 
Joseph Low, a witness called by the plaintiff, testified in sub¬ 
stance as follows: 

He was last Treasurer of American Realty & Improve¬ 
ment Company. 

The Lonsdale Apartment was subject to an indebtedness 
of $125,000.00 due the Prudential Insurance Company |of 
America, the payment of which was secured by a first trujst 
made by American Realty & Improvement Company, the 
owrner thereof. In addition to the first trust the 
w r as also subject to a second trust in the origin? 
$55,750.00 held by the Mortgage Investment Company. The 
property v’as further incumbered by a third trust securing 
the payment of $35,000 to the defendant Gardiner. 

The defendant, Maurice Baskin, was personally liable d>n 
the second trust as guarantor thereof, and on the third 
trust as maker of the notes. 

It is further stipulated that the testimony adduced at t^ie 
trial established that the second trust note in the original 
sum of $55,750 held by the Mortgage Investment Company 
referred to in paragraph 2 of the above stipulation, w^s 
pledged by the Mortgage Investment Company to the Fep- 
eral-American National Bank and Trust Company <pn 
March 25, 1931, as collateral security to their demand note 
in the original sum of $12,000, and thereafter, on Febru¬ 
ary 25,1935, was sold by the Receiver at public auction f^r 
the sum of $6,500, which amount was credited upon the 
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1 sum of 
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above referred to demand note, leaving the balance due 
thereon the sum of $1,975.55, after deducting costs of sale. 
The said $55,750 note, at the said public sale, was purchased 
by the Receiver of the Federal-Ameriean National Bank and 
Trust Company, and the net proceeds from the sale amount¬ 
ing to $6,435.50, were credited upon the then apparent bal¬ 
ance of the said $55,750 note, reducing the same to 
$38,871.82. This balance is apparent because of the fact 
that certain payments not here in issue had, during the 
period between March 9, 1931 and the date of sale, been 
made to the Mortgage Investment Company, but not cred¬ 
ited on the note. 

By neither the first nor the second deeds of trust was the 
income from the property pledged for the payment of the 
debts secured. 

At the trial the plaintiff dismissed this cause as to both 
American Realty & Improvement Company and Maurice 
Baskin, the testimony showing that a tender of settlement 
in the sum of $1,350.00 had been received by plaintiff in full 
settlement of all claims against those defendants. It also 
appeared that suits at law brought by plaintiff against these 
defendants had been dismissed for want of prosecution. 

During the period between January 1, 1933 and May 31, 
1937, the application of the net rents to the first trust had 
reduced the principal from a liability of $125,000 to $114,- 
428.25. The appellant does not concede the materiality of 
the matters herein stipulated to the issues presented by this 
appeal. 

Huston Thompson, 

Southern Building, 

Herbert S. Ward, 

Tower Building, 

Attorneys for Plaintiff. 
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HARRY J. HALL, Receiver, Federal-American National 
Bank and Trust Company, Appellant, 

vs. 

ALGERNON S. GARDINER, Mortgage Investment 
Company, a Corporation, Appellees. 


REPLY BRIEF. 

In the original brief it was stated that Gardiner was jfche 
President of the Mortgage Company; the representative 
of the Company when $12,000 was borrowed from the B^nk 
and the man who put up for the Company the collateral 
note of $55,750.00, payable at $250.00 per month; that'he 
was trustee named in the second deed of trust to sechre 
the said note; and trustee in possession of the Lonsdale 
Apartment, the property in question. Thus he was acting 
in four capacities, a factor which should be carefully con¬ 
sidered in this case. 

Appellee’s brief says in substance that the agreement 
between Gardiner and the Mortgage Company, which we 
call the trust agreement, terminated on October 29, 1^33, 
the date named in the Resolution of the Board of Directors 
of the Mortgage Company. 



The trust agreement did not cease to exist until the sale 
of the property September 15,1937. 

Mr. Gardiner . would have the. Court believe that the 
Mortgage Company, by its resolution of October 9, 1932, 
intended to make him a present of its equity in the $55,750 
second trust note amounting to about $45,000, in return 
for one year’s service as manager, collector and dis- 
burser of rents of the Lonsdale Apartments, and holder 
of the $35,000 third trust thereon. Such an inter¬ 
pretation, however, does not take into consideration the 
fact that Mr. Gardiner, as President of the Mortgage Com¬ 
pany, had pledged this $55,750.00 note as collateral to the 
Mortgage Company’s $12,000 demand note, which the bank 
held, and it is significant that the Mortgage Company in 
none of the pleadings filed in this case has placed such an 
interpretation upon this transaction. Appellant respect¬ 
fully submits that even if the Mortgage Company had ad¬ 
mitted being a party to such an agreement the transaction 
would have been so tainted as to have been condemned by 
the Court as a fraud on the stockholders and creditors (of 
which the bank was one). 

On September 29, 1932, Gardiner took title under the 
following conditions. He became responsible for the man¬ 
agement, upkeep, collection and disbursement of rents, 
which he was to disburse in the following order: (1) to the 
payments for repairs and improvements, as he shall deter¬ 
mine; (2) for payment of taxes and interest on the first 
mortgage; (3) the payment of principal and interest on 
the second mortgage held by the Mortgage Company; (4) 
to be responsible for moneys collected for rent over and 
above that spent on repairs, taxes, and principal and in¬ 
terest of the second mortgage. 


But almost immediately after taking title to the property 
under the trust agreement things began to happen. Shortly 
after Gardiner took title, the Prudential note became due. 
Previous thereto the interest on this note had always , been 
met. According to Mr. Gardiner’s testimony the Finance 
Committee of the Mortgage Company on December 29,1932, 
authorized an assignment of the rents to the Prudential 
which made a change in his duties as trustee. It should be 
noted that there is nothing on record that the Boa^d of 
Directors of the Mortgage Company approved of any 
change in the original trust. However, Mr. Gardiner says 
the Finance Committee approved the assignment Under 
which Gardiner was to pay the rents in exactly the Same 
way he had been, over and above upkeep expenses, and 
taxes to the Prudential, instead of to the Mortgage Com¬ 
pany. Thus, neither the trust nor trusteeship was termi¬ 
nated. The thing that happened was that there was aj sub¬ 
stitution of payees, the net rents to go to the Prudential 
instead of to the Mortgage Company. When Prudential’s 
interest was paid Mr. Gardiner was still PERSONALLY 
RESPONSIBLE under the Resolution of the Board of Di- 

i 

rectors of the Mortgage Company for moneys received as 
rent from the property over and above their requiremjents. 

Let us test in another way the alleged ending of j this 
trusteeship on October 29, 1933. The conditions o i the 
trust were that the tile to the property was to be trans¬ 
ferred to Gardiner on condition that he perform certain 
duties which made him a trustee. If this “arrangement” 
was to come to an end on October 29, 1933, or if it canjie to 
an end on December 29, 1932, when the Prudential was 
named to receive the net rents instead of the Mortgage 
Company, then the entire arrangement must have jbeen 
terminated, not merely the duties of the trustee to account 
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for the net income. • Hence there should have been, a re¬ 
conveyance or a reversion of possession of the property, 
but Gardiner continued in actual and titular possession. 
Moreover, Gardiner was still under the restraint of dis¬ 
bursing the rents according to a definite declaration of trust 
and he continued to disburse them thereunder except in the 
change from the Mortgage Company to the Prudential. 
Furthermore, in view of his possession, management, and 
as holder of the title to the property he was responsible for 
the moneys received as rents and for their disbursement 
under the trust agreement. Gardiner carried out all the 
terms of the trust except as to taking part of the money 
for himself during the time from September, 1932, to Sep¬ 
tember, 1937. The record shows that all of the conditions 
of the trust continued in existence even up to 1937 when 
appellant bought the property at foreclosure under the 
second trust and took possession. How can it then be said 
with any logic or truth that the trust agreement ceased to 
exist on October 29, 1933? 

Did Gardiner receive any consideration for taking over 
the title to the property? 

It may be asked what benefit it was to Gardiner to act 
as trustee, take over the title and possession of the prop¬ 
erty and hold it? The answer first is that he held a 
$35,000 third trust note. So long as he held title, could 
collect and disburse the rents, act as President of the 
Mortgage Company and pay the net rents on the Prudential 
note, or the second trust of the Mortgage Company, he had 
protection for his $35,000 note. Moreover, he took title to the 
valuable Lonsdale Apartments without paying a cent for it, 
and at the same stroke protected his $35,000 third mortgage 
note. As trustee he could keep himself free from any liabili- 
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ties personally so long as he carried out the terms of the 
trust, and still be in possession of the property. Without 
such protection any time Gardiner failed to pay $250j per 
month on the second trust note it would have been in default, 
and subject to foreclosure.. Thus the trust agreement pro¬ 
tected his third trust equity, and applied the net rents What¬ 
soever they might be to clear his title. 

Moreover, times began to pick up in 1934 and 1935 and 
there was always the chance of selling this valuable property 
for a profit. When the Bank made the $12,000 loan Gardiner 
stopped any further payments to the Bank on the $5^,750 
note which had already been reduced to $45,307.72, anp on 
July 13,1932, he made the last payment on the $12,000 pote 
which was then reduced to $8,500. Between September of 
1932, and September of 1937, Gardiner put in his own 
pocket money not required by Prudential in the total sum 
of $9,325.62. If he had paid this on the first trust the 
equity of the holder of the second trust, which was thej col¬ 
lateral note behind the $12,000 demand note held by the 
bank would have been more valuable. It is obvious that 
the considerations hereinbefore referred to had potentiali¬ 
ties of great value to Gardiner, and that his failure to pay 
over the $9,325.62 was a breach of trust which injured the 
Mortgage Company and the Bank, as pledgee of the col¬ 
lateral. 

I 

Was there any privity between Gardiner and the Bank 
which required him to apply all moneys over and above 
expenses to reduction of the Prudential or the Second 
Mortgage Note? 

Appellee’s contention, as we understand it, is that tljiere 
was no privity between Gardiner and the Bank that required 
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him to pay over the Z% of the gross rents, amounting to 
$2,890.01, collected during the period from January 1,1934, 
to September 15, 1937. According to his position he was 
the owner in possession and he had the consent of the 
Prudential and the Prudential’s .agent, H. L. Rust Com¬ 
pany, to keep this money. However, he did not have the 
consent of the Mortgage Company, and Hardee* Receiver 
of the Bank, had no knowledge thereof and did not consent 
thereto. 

One thing appellee seems to overlook and that is that 
Gardiner, the President of the Mortgage Company, was 
the one who negotiated the loan for $12,000 and in order to 
get it, put up as collateral the $55,750, second mortgage note 
held by the Mortgage Company. Under these circumstances, 
what right did the President of the Mortgage Company have 
as trustee of the rents, and responsible for them, and as the 
holder of title to the property, to take 3% of the gross for 
himself? Should not every cent of the rents have gone to 
the Prudential or the Mortgage Company over and above 
the upkeep and taxes? Here the trustee has profited per¬ 
sonally from the execution of the trust, at the expense of 
the cestui que trust. 

Did the taking of the 3% devaluate the $55,750 note? 

Mr. Gardiner says, there being no privity, the point of 
his having taken the 3%, over and above the taxes, upkeep 
and Prudential claim, is immaterial. But this answer 
evades the fact that he was a trustee responsible for the 
disbursements of the rents and that there was a surplus 
above upkeep, taxes and Prudential demands. Not only 
was he a trustee but he was the one who had borrowed the 
$12,000 for the Mortgage Company and had put up the 
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collateral note upon which payments were to be made 
monthly. Mr. Gardiner says that the Bank did not know 
about this. We add that the Mortgage Company did pot 
know about it. But whether the Mortgage Company or 
the Bank knew or did not know is not so important! as 
the fact that by taking the 3% and not applying it on [the 
Prudential note or not turning it over to the Mortgage 
Company he was not carrying out the terms of the trust 
and reducing the amount of the senior trust wljich 
would have benefited both the Mortgage Company and pbe 
Bank. Gardiner, therefore, was profiting at the expense 
of the Mortgage Company and the Bank’s collateral. As 
trustee and in his position we say he had no right to do 
this. 


One might also ask why the holder of title in possession 
of property should pay himself 3% for taking care of the 
property. Cannot the Bank well query, what right did jfou 
have to devalue the collateral which you gave to secure pie 
money you borrowed in the name of the Corporation of 
which you were President? Or upon what theory do ypu, 
the owner of this property, pay yourself 3% for running 
your own property when you owe me on the collateral n<|>te 
which you as President of the Mortgage Company put np 
as security for the $12,000 note? 


The case of Hardee v. American Security and Tnjist 
Company, 64 App. D. C. 259, and other cases dted by ap¬ 
pellee, are not applicable to the facts in this case. 

i 

In support of his position appellee Gardiner cites tjhe 
case of Hardee v. American Security and Trust Company 
(77 Fed. (2) 382), and other cases. Only the Hardee chse 
will be referred to here. In the opinion of appellant neither 
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it noT the other cases have any application whatsoever, as 
the circumstances are totally different. In the Hardee 
case the Receiver Hardee was originally mortgagor and 
bought in the property, took title in fee simple, and took 
unqualified possession. One of the conditions of the mort¬ 
gage was that the mortgagor could stay in possession until 
default and then the trustees were to offer the property 
for sale for the payment of the debt and charges. The 
Bank was the absolute owner of the premises and was 
entitled to the rents and profits accruing therefrom, as it 
collected them, and there was no trust or condition attached 
to this ownership. The Receiver succeeded to the rights 
of the Bank and the American Security & Trust Company 
took no legal steps to secure possession of the property 
nor to cause a sale until January, 1934. The Court said 
it is the established rule in such a case that the mortgagee 
does not become entitled to the rents collected by the mort¬ 
gagor. (Emphasis ours.) 

In the instant case, however, Gardiner did not hold abso¬ 
lute title free of certain trust conditions. As President of 
the Mortgage Company, he had borrowed $12,000 from the 
Bank and put up a collateral note. He subsequently under 
a trust agreement, became the owner of the property which 
secured this collateral note. This agreement required him 
to disburse the rents in a certain way and made him re¬ 
sponsible for the remainder. That responsibility required 
him either to reduce the Prudential note by the amount of 
the net rents or to pay them on the second mortgage note. 
Otherwise, he was violating the trust agreement under 
which the Mortgage Company authorized him to take title, 
all to his personal profit. Can there be any question that 
the Bank would have some recourse on the borrower if the 
borrower injured or destroyed the collateral? Thus, on this 
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point alone the two cases are not comparable either in 
fact or law.. 

. . i 

In order for the Hardee v. American Security and Tjust 
Company case to be comparable to the facts in the instjant 
case, there would not only have to have been a trust ar¬ 
rangement between the Receiver (representing the 23^000 
depositors) and the American Security and Trust Com¬ 
pany ; but also the Receiver would have had to take a por¬ 
tion of the rents he collected for his own personal use. 

* 

I 

When the Bank purchased the collateral note of $55,750 
it became the owner and holder in due course and suc¬ 
ceeded to the rights of the Mortgage Company. 

I 

The Receiver for the Bank purchased the collateral n^>te 
of $55,750 on February 25, 1935. During June, Jply, 
August and September, 1937, Mr. Gardiner was collecting 
the rents and disbursing them. At this time the Receiver 
was the holder in due course of the second trust npte. 
Nevertheless, Gardiner, without the knowledge or consent 
of the Receiver took from the rents for himself an amount 
totaling $6,435.61. Mr. Gardiner was still President of £he 
Mortgage Company and held title under the direction I of 
the trust agreement. The rents were more than sufficient 
to pay the upkeep, taxes, and interest on the Prudential 
note, and Gardiner pocketed the surplus. By what ri^ht 
did Gardiner take this money to himself? He says because 
he held title to the property and in the same pleading admits 
that he was authorized to take this title by the holder of tjhe 
second trust note subject to certain conditions, which were 
for the benefit of the holder of that note. Even with t^ie 
consent of the Prudential he had no right to pocket this 
money and endanger a foreclosure of the Prudential note, 
which foreclosure became an actuality, as the record shoWs. 
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if there .was. danger of foreclosure then certainly all of the 
moneys should have been given by trustee-owner Gardiner 
to the Prudential to reduce such danger, and thus protect 
the collateral which he had given as President of the Mort¬ 
gage Company to the Bank for money which the Bank 
had loaned to his Company. All that has been said here¬ 
tofore in this brief with respect to the moneys taken by 
Gardiner for himself when the Bank was pledgee apply 
even more strongly when the Receiver became the owner 
and holder in due course of the collateral note of $55,750.00. 

It is respectfully submitted that the American Security 
and Trust Company and other similar cases relied on by 
•3^g>ellee are not in point, and that the lower Court erred 
c *rpP£ntering the decree appealed from. 

•'r 

Appellant maintains that the decree should be reversed, 
and a finding in favor of Appellant for such sum of money 
as Appellee Gardiner converted to his own use, in violation 
of the arrangement under which he took title, be entered. 

Respectfully submitted, 

HUSTON THOMPSON, 
HERBERT S. WARD, 
Attorneys for Appellant. 



